TAX LAWYERS

1 September 2025

Australian corporate tax:
PepsiCo and Oracle

Last week, the Deputy Chief Tax Counsel of the Australian Tax Office
said that companies “should not expect that the PepsiCo decision would
lead to substantive changes” to the draft Taxation Ruling TR2024/D4. In
the same week the full Federal Court heard Oracle’s appeal, seeking a
stay of domestic proceedings while it pursued MAP in its dispute with

the ATO.

PepsiCo full High Court
decision.

What does the full High Court
judgment in Commissioner of
Taxation v PepsiCo Inc [2025]
HCA 30 on 13 August 2025
really mean for taxpayers with
Australian distribution
models? In this note | have
tried to distil the complex
factual and legal issues.

The Court’s judgment can be
found at this link:

https.//www.hcourt.qov.au/case
s-and-
judgments/judgments/judgment
s-2000-current/commissioner-
taxation-v-pepsico-inc

By a majority of 4/3 the Court
dismissed the Commissioner’'s
appeal on all grounds, giving
the Pepsi Group a
comprehensive victory. No
further appeals are possible.

What does the decision
mean in practice for
groups undergoing
reviews of their Australian
distribution models?

Itis likely the ATO will:

1. Argue that the
decision is limited to
PepsiCo’s precise fact
pattern, with a direct
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agreement between an
arm’s length unrelated
bottler and PepsiCo Inc
which referred to IP
rights, and a subsidiary
agreement between the
bottler and the
concentrate

supplier. He will contest
distributor agreements
which include IP rights
and a fee for service or
goods in the one
agreement. Evidence
of the reasonableness
of the fee for service or
goods will become
important, as will
evidence that the
promises
(consideration) given for
any royalty free IP rights
are substantial, and
evidence that such
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arrangements are
common in the sector.

2. Still argue about
whether IP rights
other than in relation
to trademarks are
“used” in the relevant
sense by distributors in
most technology sector
models. Particularly in
relation to the
“‘communication right”
first mentioned in the
2024 redraft of
TR2024/D1. Up to date
legal analysis of IP right
use will be important.

3. Argue that our DPT
allows him to say
companies would
have given greater IP
rights to Australian
distributors (leading
some or all
distribution fees to be
a royalty), but for their
desire to avoid
withholding
tax. Evidence of other
arrangements that the
group might have used
which also would not
create an Australian
withholding tax liability
will be important (direct
sales from the US to
Australia, for
instance). Evidence of
the factors taken into
account when setting up
the current business
model may be
helpful. Evidence as to
why it would not be
commercially
reasonable, or
necessary, to place
greater IP rights in
Australia will be
important (this is
evidence as to why the
Commissioner’s
“alternative postulates”
were not
“reasonable”). It will be
useful to be able to
show that the economic

and commercial
substance of your
arrangements would not
be reflected in any
postulate that the
Commissioner might
argue was

reasonable. Although
not considered in the
decision, the same
information may show
the profit of each group
entity matched their
economic substance in
the scheme, giving a
section 177M defence
against DPT. It will also
be useful to show that
arrangements such as
yours are entered into
by arms length parties.

What does PepsiCo not
deal with?

It is important to understand
that the decision does not deal
with many of the issues
currently pursued by the
Commissioner in audits:

1. It does not deal
generally with the
question of whether
most payments under
distribution business
models will be a royalty.
Especially where
intangibles (such as
software) are used to
deliver services. These
models require a
detailed analysis of the
use made of intangible
assets to determine
whether the Australian
distributor actually
performs activities
which are inconsistent
with the argument that it
does not “use” the
intellectual property of
the global group. (In
Pepsico the
Commissioner argued
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that concentrate
payments related to
“use of trade

mark”, “provision of
commercial, industrial
... information” and
“ancillary assistance” in
relation to those. These
were all expressed to
be granted “royalty
free”. The parties
proceeded on the basis
that these items were
indeed “used” by the
bofttler. Unlike in most
technology sector
models where there is
real dispute about
whether there is a “use”
of relevant IP.)

It does not deal with
models where use of
intangibles such as
trademarks are granted
to the Australian
distributor from the
same entity to which the
distributor makes
payments for other
goods or services (In
PepsiCo the agreement
giving royalty free use
of intellectual property
was sufficiently
separate from the actual
agreement for delivery
of concentrate, and it
was clear that other
valuable “consideration”
was given for the grant
of IP rights),

It does not discuss what
facts will give rise to a
conclusion that local
entities or operations
will amount to a
permanent
establishment of an
offshore group

It does not deal directly
with most “alternate
postulates” by which the
Commissioner tries to
assert Australia’s
Diverted Profits Tax
(although it may help
analyse the ones that



could be raised in your
particular case)

5. And, it does not deal
with related issues such
as any application of
Australia’s anti-hybrid
rules.

So what does it deal with?

The Commissioner has lost but
will argue that the decision has
limited application to other
taxpayers and does not really
help them. He will seek to
point out differences between
the facts in PepsiCo and those
of other taxpayers.

The Court found that, on the
facts, it could not be said that
part of the price paid for
concentrate was attributable to
the permission to use the group
trademarks in Australia.,

This conclusion was driven by
a number of observations,
including:

e The language of the
bundle of agreements
made it clear that the
price for concentrate
was referable only to
concentrate, it was
reasonable and the
“sale of concentrate”
transaction was
separately documented.

e There was actually
substantial
consideration given for
the use of trademarks,
being the various
undertakings to promote
the product (benefiting
PepsiCo’s
goodwill) and the
agreement to conditions
around how the bottler
would operate. It could
not be said that there
was “zero”

consideration, which
prevented an inference
that in the face of zero
consideration for IP,
some part of the
concentrate price
related to the use of IP.

The State Stamp Duty cases
relied on by the Commissioner
to interpret the agreements
consistently required the full
terms of all relevant
agreements be considered, and
when that was done the
taxpayers view was found to be
correct. This will affect at least
paragraphs 74 to 79 of
TR2024/D1 (“Royalties ...
software and intellectual
property rights”) which are
based on the Commissioner’s
arguments in PepsiCo. We now
expect further delays before it
is issued in final form.

The case is the first in Australia
which considered our DPT
provisions. The Commissioner
argued that there was a
scheme in having all payments
made for concentrate, but use
of IP granted “royalty free”. If
the scheme had not been
entered into, the agreement
between the bottler and
PepsiCo US would have
expressly provided that the
payments were for concentrate
and IP use, or that there would
have been an express,
separate payment for use of
IP. Allowing withholding tax to
be charged. If these scenarios
(the “alternate postulates”)
were “reasonable”, then the
scheme gave rise to a “tax
benefit” that could be set aside.
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The taxpayer has the onus of
proving that it did not obtain a
tax benefit. There was
considerable focus on whether
the Commissioner’s postulates
were reasonable. The
Commissioner argued that to
defeat his postulates a
taxpayer cannot merely show
that his are not reasonable but
must also show (in an extra
step) that there is a reasonable
postulate where there is no tax
benefit. In other words, there is
another way of structuring the
relationships where it is also
true that no royalty arose. This
is an almost impossibly high
bar in many cases. And could
have meant the Commissioner
would succeed even when it
was agreed his postulates were
not reasonable! The High
Court held that the extra step
was not in fact required. If all
the Commissioner’s postulates
are not reasonable, the
taxpayer may succeed with
other evidence.

In PepsiCo, the evidence
showed that the price for
concentrate was “not
disproportionately high”, and
that the rights were clearly
granted for substantial
consideration in their own right.

And the Commissioner’s
postulates were not reasonable
because:

e The substance of the
scheme (defined by the
Court) was that the
price paid was only for
concentrate,

e The scheme was a
product of dealings
between unrelated
arm’s length parties,
and



e The absence of a
royalty was market
standard

Oracle hearing

The Full Federal Court
appeal hearing in Oracle v
Commissioner of Taxation
was held in Court 1
Wednesday the 27"
August. Many of the
grounds of the appeal are
to some extent predictable.
This case has arisen
because Oracle sought the
exercise of the Court’s
discretion to “stay” the
domestic court tax appeal
proceedings so it could
pursue MAP arbitration
instead. It was forced into
filing a court appeal after
the ATO effectively
cancelled a MAP process
that had already started.

e The taxpayer has
addressed in some
detail the offensiveness
of the ATO acting in a
way that prevents a
taxpayer choosing to
pursue arbitration under
the Australian/Irish tax
treaty and instead
forcing them into an
Australian domestic
court process.

e But along the way there
is some discussion
about a piece of
evidence which the
court below said was
critical to it deciding in
favour of the
ATO. Many
commentators had been
surprised that this
evidence was not more
strongly attacked in the
original

proceedings. The
evidence was an
affidavit from Ms
Melissa Spurge
(Assistant
Commissioner, ATO) in
which she said that
forcing an Australian
court decision was an
important matter of
public policy because
the ATO was “aware of
approximately fifteen
entities whose
arrangements require
consideration of the
definition of a “royalty’
for Australian tax
purposes in connection
with software
distribution and related
arrangements for the
purposes of their
Australian tax

affairs”. The court at
first instance essentially
said the arguments
were evenly balanced
and this evidence was
what tipped it in the
ATO’s favour.

The taxpayer argued
strongly that the quality
and detail of Spurge’s
evidence does not rise
to the level where it
should be relevant to a
public interest
decision. The question
of how clarification of
the operation of the
definition of “royalty” in
Oracle’s situation might
apply to

other taxpayers is a
divergence from
Oracle’s proceedings.
And there is no
evidence of the facts of
those matters. What are
their issues? How close
are they to
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Oracle’s? Spurge didn’t
idendify how Oracle’s
issues are directly
relevant to the other
matters. The IBM and
PepsiCo decisions
make it clear that these
sorts of disputes are
heavily fact
dependent. For
instance, what are the
terms of the
agreements, what is
their residency, what
are the terms of the
treaties, what
jurisdiction’s copyright
law is relevant?

The evidence that was
needed to show how
Oracle might help the
others was said to be
significant and missing.
And the vagueness of
the affidavit is only
emphasised by the
reference to
“approximately” 15
taxpayers.

Counsel for the
taxpayer also
suggested that the
letters from US
Treasury to the ATO
(protesting the ATO
position on software
royalties) had led to the
ATO pursuing the
Oracle matter in this
particular way,
effectively putting the
interests of the USA in
front of those of the
relevant treaty partner
in this case, Ireland.
The court seemed
sympathetic to the
taxpayer, but these
things are always
difficult to predict. |
suspect the decision
may be relatively quick.
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